CALIFORNIA ASSESSORS’ ASSOCIATION
Standards Committee

RE: CAA Position Paper - ASSESSMENT OF CABLE TELEVISION TAXABLE
POSSESSORY INTERESTS, State Board of Equalization’s Letter to Assessor’s
(LTA) No.2008/032

The California Assessor’s Association (“CAA”) Standards Committee (“Committee”) has
reviewed the State Board of Equalization’s (“SBE”) Letter to Assessor's (LTA)
N0.2008/032 issued in April 2008 regarding Cable Television. Prior to the issuance of
LTA No. 2008/032 the committee, and the CAA as a whole, favored the issuance of a
Board LTA regarding Cable Television assessment guidance in light of the recent Digital
Infrastructure and Video Competition Act (DIVCA). The resulting LTA however, is an
unofficial regulatory mandate rather than advisory direction to local Assessors. Further,
it misstates or misapplies applicable California and federal law. The LTA also
disregards much of the legal analysis provided to the SBE by its legal staff on March 8,
2008, a copy of which is attached to this position paper.

The Committee understands and appreciates that, over the next several years, local
franchises will be replaced by State franchises and that the creation of these new
franchises will result in reassessments. However, this is business as usual for local
Assessor's who have been making reassessments for a large number of cable
television franchises over the last ten years as a result of these companies repositioning
themselves in the market place through buy-outs and consolidations.

The Committee acknowledges that one of DIVCA'’s stated purposes is to promote video
service competition on a statewide basis. The Committee also notes that DIVCA states
(in the Legislative Counsel’s Digest summarizing the terms of the bill) that there would
be no impact on the local assessment of cable television. The Digest states in
subsection (2), the following:

Existing property tax law specifies the manner in which local tax assessors
determine the value of cable television possessory interests that are
created in a cable television franchise or license that is granted by a local
government. This bill would specify that this valuation method also
applies to possessory interests created in a cable franchise or license or a
franchise to provide video services that is granted by the state under the
bill.

It is clear from the bill itself that the Legislature intended only to apply the existing
property tax assessment statutes and regulations to the new video service provider
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licenses authorized by DIVCA. The Committee is concerned that this LTA contradicts
the legislative counsel understanding of DIVCA by unofficially mandating that local
assessments are to be made in the same manner as those prepared for State
Assessees.

Revenue and Taxation Code section 107.7(b) (1) refers to a “preferred” method of
valuation whereby the assessor capitalizes an annual rent, which is defined by Section
107.7(b)(2) as that portion of the franchise fee received that is determined to be
payment for the cable/ video possessory interest or the appropriate economic rent,
using an appropriate capitalization rate. Section 107.7(b)(2) goes on to state that “If
the assessor does not use a portion of the franchise fee as the economic rent, the
resulting assessments shall not benefit from any presumption of correctness.” Neither
the presumption of correctness nor the loss of such presumption is in itself evidence as
to the correctness of any particular assessment. Section 107.7 does not mandate the
application of any particular assessment methodology. This statement of the law is
consistent with existing SBE interpretation and application of this statute. The attempt
to unofficially mandate the use of only one method of valuation by means of a
potentially influential SBE document short of regulation, regardless of the facts or
circumstances, as this proposed LTA does, carries the risk of violating the Constitutional
mandate of fair market valuation on the part of local Assessors in valuing cable
operators.

Assessors have long held that they are obligated to value all property at its full cash
value. Section 110 and the landmark court decision De Luz Homes, Inc. v San Diego
County, 45 Cal.2d 546 established “full cash value” as the standard to value all property
in California. This includes taxable possessory interests. Rule 2 defines “full value” for
real property purposes to mean the following:

..... the prices at which the unencumbered or unrestricted fee simple interest
in the real property (subject to any legally enforceable governmental
restrictions) would transfer for cash or its equivalent .....

The definition of fair market value for assessment purposes is also found in R&T Section
110:

".....fair market value" means the amount of cash or its equivalent that
property would bring if exposed for sale in the open market under conditions
in which neither buyer nor seller could take advantage of the exigencies of
the other, and both the buyer and the seller have knowledge of all of the
uses and purposes to which the property is adapted and for which it is
capable of being used, and of the enforceable restrictions upon those uses
and purposes.
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While the BOE in their LTA 2008/032 and DIVCA both suggest that the preferred
method to value CATYV rights of way is to base the rent on the franchise fee, it is clear
that assessors may rely on economic rent. In the case of CATV rights of way, an
economic rent should be based on the valuable rights that are enjoyed by the CATV
companies. These rights include not only the video rights associated with CATV
franchise fees dictated by DIVCA, but also the rights associated with any broadband
revenue. Broadband related revenue has been, and will continue to be, a growing
source of income for all CATV operators. This is a valuable right that must not be
ignored in cable valuation, and assessors must include an income component to
account for this valuable right. By doing so, this virtually eliminates the use of the
franchise fee method preferred in Section 107.7, since it is clear that these rights are
not included in the franchise fee. Thus it is mandatory that assessors value CATV
rights of way using an economic rent approach.

In conclusion, Section 107.7 provides Assessors throughout the State of California with
general valuation guidelines specific to Cable Television possessory interests. While
the section does provide for a preferred method of valuation, it does not mandate a
specific method of valuation nor does it mandate that a specific rent be utilized. The
State Board of Equalization’s stated goal, “in the interest of promoting uniform
assessment practices and treatment of cable and video service providers”, should not
take precedence over the Constitutional mandate of fair market valuation.

Therefore, the California Assessor’'s Association Standards Committee is opposed to
the State Board of Equalizations position as released in LTA No. 2008/032.



